2021, Retos, 39, 500-504
© Copyright: Federacion Espafiola de Asociaciones de Docentes de Educacion Fisica (FEADEF) 1SSN: Edicion impresa: 1579-1726. Edicion Web: 1988-2041 (www.retos.org)

The features of the implementation of the sports law
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Abstract. Development of physical cultureand sportsand updating of ahealthy lifestylelead toincreasing of publicinterestin the sports
sector inevitably. It entails the creating of sport’slaw as a separate branch of law associated with numerous scientific researches, legal
practices and professional activities of athletes, sportsindustry’ managers and supporters of a healthy lifestyle. The articleisaimed to
thetheoretica analysisof certain aspects of thelegal regulation of sportsrelationsthat form anew branch of sportslaw, determining its
placeinthenational and international legal systems. The comparativelegal analysisistheleading scientific approach of thisstudy, which
allowsto discover the degree of scientific development of thisissue with the purpose of increasing the efficiency of legal regulation of
physical education and sports. An attempt was made to present sports law as an independent branch of law, resulting from a synthesis
of international and national law that regulate relationsin different industriesthrough thelenses of public and privatelaw. The specificity
of thisbranch of law leadsto ahigh degree of controversy in the question of determining itsfeatures, which are properly investigated in
thework. Criteria of the features of the implementation of sportslaw are formulated: substantive capacity, external borders with other
branches of law, nationa characteristicsand internationa universality.

Keywords: sports law, physical education and sports, limits of law, boundaries of sports law, sports legal relations, sports sphere.

Resumen. El desarrollo de laculturafisicay € deportey larenovacion de un estilo de vida saludable conducen inevitablemente aun
aumento del interés publico en el campo deportivo. Estoimplicalacreacion del derecho deportivo como unaramaseparadadel derecho,
asociadacon numerosasinvestigacionescientificas, practicalegal y actividadesprofesionalesde atl etas, lideresdelaindustriadel deporte
y partidarios de un estilo de vida saludable. El articulo tiene como objetivo € andlisis tedrico de aspectosindividuales de laregulacién
juridicadelasrelaciones deportivas, que configuran unanuevaramade! derecho deportivo, determinando su lugar enlosordenamientos
juridicos nacionales e internacionales. El andlisis juridico comparado es € enfoque cientifico principal de este estudio, que permite
identificar € grado del desarrollo cientifico deestetemacon € fin deincrementar laefectividad delaregulaciénlegal delaeducacionfisica
y €l deporte. Se hizo unintent de presentar €l derecho deportivo como unaramaindependiente del derecho, que surgié como resultado
delasintesisdel derechointernacional y nacional queregulalasrelacionesen diversasindustriasatravésdel prismadel derecho publico
y privado. Laespecificidad de estaramadel derecho generaun alto grado de contradiccionesen el temade determinar suscaracteristicas,
las cuales son debidamente investigadas en € trabagjo. Se formulan criterios de las peculiaridades de la implementacion del derecho
deportivo: capacidad material, fronteras exteriores con otrasramas del derecho, caracteristicasnacionalesy universalidad internacional.
Palabrasclave: derecho deportivo, culturafisicay deporte, limitesdel derecho, limitesdel derecho deportivo, relacion legal deportiva,
esferadel deporte.

Introduction ingtitutions, and sporting events. The role of the state also

consistsin ensuring and maintaining the social functions of
sports. Features of the organization of the sportsindustry, in
turn, put pressureon thelaw. The specifics of theorganization
of the sports industry is manifested at the legidative level.
Sports law reflects the festures of the legal regulation of a
complex socid relationinthefield of physical educationand
sports, taking into account national strategies and main
goals, alowing to understand better and to apply the
appropriate legal norm. And for this reason, sports law can
beavaluableintellectua and pedagogica tool. Practiceshows
that the application of thelaw to sportsisnot alwaysfeasible,
and the doctrina tools are quite contradictory (Lindholm,
2016; Rodriguez-Fernéndez et ., 2018).

Sports law is one of the newest branches of the lega
system, determined by fundamental principles and specific
regulatory decisionsrelating to various areas of law. Sports
legidationistheresult of combining various segmentsintoa
separate system with its own borders, which actualizes
research in this direction. Furthermore, the field of sport
touches on important social issues such as race and gender,
and it also affects the health and culture of the nation and

The solution to theissues of strengthening the health of
citizens, increasing the number of peopleinvolved in sports
and physical culture, developing high-performance sports
is possible only with the creation of an effective regulatory
framework. Initsdevelopment, aspractice shows, oneshould
rely only on objective, critical analysisand interpretation of
not only national, but also foreign experience, on
understanding the development trends of the entire sports
sphere and its individual directions. Proceeding from this,
the entire regulatory and legal and programmatic and
methodologica base of sportsand physical culture, bothin
individual countries and the international sports movement
asawhole, isbeing built and thenimplemented (Solis-Urraet
a.,2019).

Sincethe beginning of the 21% century, thelega systems
of many countries have recognized and adopted sports law
as anationa strategy for the protection of domestic sports
and events. In nationa strategies, states have developed
standards governing the functioning of the sports system,
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each of which should be developed individually, ensuring
the development of sports law as a separate branch of law.

The legal aspects of the regulation of sports law were
studied by such scholars of Western Europe: Casini (Casini,
2011), Loquin (2003), Nafziger (2006), Grayson (2008), Simon
(1995), Felopset a. (2006), Foster (2005, 2019), Serdyukov
(2010), Bordiuhova(2009) et d. Theblurring of theboundaries
of sportslaw isalso evidenced by itsstudy in other sciences,
namely inadministrativelaw (Dzhafarova& Ivantsov, 2011):
concerning state regulation of the ingtitutions of physical
culture and sports management (Bytiak, 2003; Ostapenko et
d., 2008), withintheframework of thetourig direction (Kivalov,
2004), in the aspect of youth policy (Averyanov, 2005).
Nevertheless, the subject matter remains understudied, and
its doctrinal interpretation is ambiguous, and therefore this
issue requires a comprehensive study that has not yet been
conducted and iscomplicated by thelack of systematization
of legd actsregulating relaionsinthefield of gportsin Ukraine.

The purpose of theresearch isto analyse certain aspects
of the legal regulation of sports relations that form a new
branch of gports law, determining its place in the national
and international lega systems.

Materialsand methods

To achieve the purpose, several theoretical research
methods were used, both general scientific and specia. The
analysis methodology lies in the investigation of the main
provisions of the legidative framework and the system of
sports law, including the development of recommendations
for clarifying the object of study. The main research method
isacomparétive one, which allowscomparing theregulation
of the object of study in the legal system of Ukraine, other
countries, and at theinternational level. In addition, methods
of analysis, synthesis, analogy, analytical, systemic,
structural, and classification methods were used.

Structural and functional analysisallowed toidentify the
levels of analysis of the boundaries of sports law. The
descriptive method allowed to present the results of the study
inalogical andinterconnected form. The study touchesupon
the method of historical analysis, which alowed to analyse
theformation of thefield of sportslaw within theframework
of the outlined chronology.

Theintegrativemethod allowed for analysisat two levels
—regarding the degree of integration of Ukrainian sportslaw
into theinternational legal framework and into the national
legal system. The totality of the used methodological base
alowed to ultimately ensuretherdiability and vaidity of the
findings. Based on the identified patterns and gapsin legal
regulation, aconclusion is drawn on the main directions of
improving thelegidativeframework for the devel opment of
sports law and the regulatory aspects of determining its
boundaries, includingin Ukraine.

Resultsand Discussion
Sportslaw isdefined differently in specid legal literature;
)] independent branch of law (Egorichev, 2006);

2 integrated branch of law (Bordiuhova, 2009;
Amirov, 2005; Karthik, 2019) or legidation (Serdyukov, 2010);
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3 legd ingtitution (Duval, 2018).

In our opinion, the most correct is the first opinion,
because sports law in Ukraine is gradually acquiring the
features of an independent branch of law, forming legal
relations that are specific in nature and content, uniting the
ingtitutions of sports refereeing, arbitration, responsibility,
competitions, Olympic, youth sports, etc. Regarding this
issue, H.Yu. Bordiuhova (2009) notes that as a separate
branch of national law, sports law is at the stage of
development, forming itscomplexity by compiling elements
of other branches of law, while the branch of international
sportslaw haslong been formed.

Theblurring of theboundariesof sportslaw isfecilitated
by legal uncertainty regarding the definition of the role and
placeof thisindustry inthelegal system. Inparticular, inthe
Congtitution of Ukraine, the provision on the devel opment
of physical culture and sportsis enshrined in the article on
regulaion of therightsto healthcare, medica care, and medical
insurance, that is, among socia rights, not cultural ones.
The legidation on culture, in particular law No. 2778 (The
Law of UkraineNo. 2778-V1..., 2010), a so doesnot contain
provisionson physical education and sport aspart of national
culture.

Accordingly, inthenational legal framework, thebranch
of physical education and sports is included in both the
social and cultural fields. Furthermore, it is intricately
connected with other areas, for example, economic, which
regulatesvariousforms of financial and economic activities
inthefield of sports and physical education. These aspects
suggest the specialization of law and legidation in the
researched area, which objectively gives reason to consider
sportslaw asacomplex branch of law.

Thesystem of sportslegal relations, which arethe subject
of regulation of sportslaw, shouldincludeacertainrelatively
homogeneous set of social relationsthat arisein connection
with the implementation of certain organizational, socid,
economic, and other aspectsof activitiesinthefield of sports
and physical education, which are closdly related to the
exercise of rights and human interestsin the relevant field,
including socia relationsthat arise upon cresting conditions
for the development of sports and physical education and,
furthermore, the associated economic, administrative,
property, civil, labour, and financia public relations, which
arisein connectionwith the organization and implementation
of targeted measures concerning sports (Aparov, 2018).

In the process of development of sports law thereis an
objective need for regulation and streamlining of sports
relations by authorized public authorities. The growing
dynamics of standard-setting activities in sports relations
and doctrina substantiation of the specifics of the subject
sports law created a theoretical foundation and determined
the basis of the vector further development of sports law of
Ukraine as a separate integrated industry in lega system of
Ukraine. Today we can talk about the formation subject of
regulation of sportslaw, despiteitsrelative novelty inlegal
science, with its inherent signs of complexity and relative
independence. This conclusion on the scope of sports law
asalegal phenomenonisjustified by the following factors:

)] sports law includes its own sectoral legal
structures and mechanisms that are not inherent in other

- 501 -



legal branches and spheres of public life, but a the same
time hasacomplex of provisions,

2 sportslaw combines privateand public e ements,
privatelaw and publiclaw meansand regul atory mechanisms;

3 sportslaw has a specid lega regime, its subject
and methods of regulation, principles, and other industry
characteristics.

The complexity of the sports law industry is also
conditioned upon the fact that the industry is regulated,
apart fromthelegidative national standards, by international
regulations and corporate standards. These aspects outline
the boundaries of the substantial scope of sports law as an
integral element of the legal system of local, national, and
international (interethnic) levels.

In this dimension, sports law, apart from the statutory
content, also includes other elements regulated at the legal
level (sportslegal culture, sportslegal ideology, institutions
inthefield of sportslaw, practice of sportsdisputes, etc.). At
the sametime, themost common statutory approachinlegal
scienceiswhen the substantivelimitsof sportslaw arelimited
by the system of legal provisions governing relationsin the
field of sports(Alekseav, 2016). Currently, thereisamultitude
of regulations governing sports, published at the
international, state, and municipa levels, as well as local
government law-making and corporate statutory activity
delegated by the state.

The boundaries of sports law at the nationa level are
determined by the existing regulatory framework and its
regulation by the provisions of both private and public law.
Despite the fact that the Constitution of Ukraine does not
directly regulate sportsrelations, it isthe foundation for the
devel opment of specialized legidationinthefield of sports.

The main piece of legidation is the special law «On
Physical Education and Sports» (The Law of Ukraine No.
3808-XI1...,1993), which containsthelegal, organizational,
socid, and economic foundations of activitiesin thefield of
physical education and sports and a mechanism for
regulating their development in the country. Thisareaisaso
governed by such laws of Ukraine as «On Supporting the
Olympic, Paralympic Movement, and Sports of Higher
Achievementsin Ukraine» (Law of UkraineNo. 1954. .., 2000),
«OnAnti-Doping Control in Sport» (TheLaw of UkraineNo.
1835...,2017).

A few substatutory acts should also be mentioned:
Decreesof the President of Ukraine «OntheNetiond Doctrine
of the Development of Physical Education and Sports»
(Decree of the President of UkraineNo. 1148..., 2004), «On
theNational Strategy for Health-Improving Physical Activity
in Ukrainefor the Period until 2025» (Decree of the President
of UkraineNo.42..., 2016). Decree of the President «Onthe
National Strategy for Health-Improving Physical Activity in
Ukraine for the period up to 2025 «Physical activity — a
healthy lifestyle—ahealthy nation» (Decree of the President
No.42/2016...,2016); Resolution of the Cabinet of Ministers
of Ukraine on the implementation of the strategy for
recreational physical activity (Resolution of the Cabinet of
Ministers No. 666-p..., 2019); Decisions of the Cabinet of
Ministers of Ukraine «On the Promotion of Athletes and
Coachesin Olympic and Non-Olympic Sports» (Resolution
of the Cabinet of Ministersof UkraineNo. 91..., 2016); «On
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approval of the Regulation on the Centre of Olympic
Training» (Resolution of the Cabinet of Ministersof Ukraine
No0.948...,2011).

A considerableamount of legal regulation wasissued by
the Ministry of Youth and Sports of Ukraine, in particular
with regard to the holding of Ukrainian championshipsin
various sports, the procedure for awarding athletes and
coaches with sports titles and categories in various sports,
the rating of Olympic sportsin Ukraine, etc. According to
S.V. Alekseev (2016), international sports law includes
provisions of international law and national legidation.

Attheinternational level, thefoll owing documentsshould
be noted: The International Charter of Physical Education
and Sport (1978) —enshrinestheright of everyoneto develop
physical, intellectual, aesthetic, and other abilities through
physical education and sports, which should be guaranteed
by statesasan inalienableright The program of cooperation
inthefield of education, culture, youth and sports between
the Cabinet of Ministers of Ukraine and the Government of
the State of Israel for 2019-2022, 2019); The International
Convention against Apartheid in Sports, the International
Convention against Doping in Sports, the Nairobi Treaty for
the Protection of the Olympic Symbol, the European
Convention on Violence and Unlawful Behaviour by
Spectatorsduring Sporting Eventsand, in particular, Football
Matches (1985); and others, including bilateral agreements
(for example, the Cooperation Program with the State of 1 srae!
for 2019-2022) (Theprogram of cooperationinthefieldof ...,
2019).

In 2007, the Inter-Parliamentary Assembly of the CIS
Member States approved amodel law on professional sports
(Resolution of the Interparliamentary Assembly of the CIS
Member States..., 2007). One of the leading sources of
international law governing private international sports
relations are acts of international sports organizations
(charters, regulations, etc.). Thebasic principles, provisions,
and rules of the functioning of the Olympic movement, the
activitiesof thelnternational Olympic Committee, internationd
federations in sports, national Olympic committees,
organization and holding of the Olympic Games are
concentrated in the Olympic Charter of the International
Olympic Committee.

Incomplete regulation of sportsrelations at the national
and departmental levelsleadsto the objective need for their
settlement at the corporate level and increase in the number
of corporateacts (the so-called «soft laws). SA. Yurlov (2018)
characterizesthis phenomenon as «the boundariesand limits
of stateregulation and self-regulation inthefield of physical
education and sports» (Yurlov, 2018). According to V.
Vaskevich (2015), corporate and local acts of sports
organizationstoday actually formthebasisof legal regulation
of relationsin the field of professional sports, sports of the
highest achievements, including children’sand youth sports
(Rogachev, 2018). The current situation gives reason to
recognize these acts as an independent element of national
sports legidation.

However, theregulationscurrently inforcein thefield of
physical culture of sports do not cope with the task of
effectively regulating these legal relations, which requires
the improvement and reform of sports legidation and the
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adoption of highly specialized legidative acts, for example,
laws such as «On Professional Sports» and «On Children
and Youth sport «, and in the future, the codification of a
significant array of regulatory lega acts. Relations in this
areacould be regulated by the devel opment and adoption of
the Sports Code.

The boundaries of the sports law can aso be identified
within it. This primarily refers to the delinestion of sports
legal relationsdirectly inthefield of sportsandfieldsrelated
toit. However, thisclassification of internal bordersiswithin
theframework of the subject of legal regulation of the branch
of sports law. Classification into sports within internal
boundariesisa so appropriate here, of which therearemuch
morein thisbranch of law, unlike other branches.

The external boundaries of sports law separate it from
other legal industries. Apart fromthedirect sportsprovisions,
sportsrelations are governed by afew regulatory and social
provisions of other branches of law, in particular, we
previousy mentioned the significant reflection of sportslaw
intheadministrativelaw. Subject delineation of sportslawis
also possible, for example, with relationsinthefield of sports
training — the provisions of educational and pedagogical
law, inthefield of healthcare—with thefield of healthcarein
medical law. Thus, sportslaw adjoins, and in some matters
intersectswith administrative, labour, medical, socid, civil,
and other types of law.

On the basis of external borders, sports law as well as
other branchesof nationa law isdelimited by theinternational
(supranational (Liutkute, 2019)) level of implementation. J.
Nafziger (2006) on the basis of conclusions about the
globalization of sports competitions predicts the expansion
of the sports sector of international law and the increasing
role supranationa treaty) (Nafziger, 2006). With regard to
this pogition, it is worth noting the presence of a certain
discussion. In particular, K. Foster (2005) suggests
distinguishing between the categories of international
(«principles of international law applicable to sport») and
global («transnational autonomous legal order created by
private globa sports institutions that regulate international
sports»). Initsmost general form, international sportslawis
a system of interrelated norms and rules governing socia
relations that develop in international sports activities.

Conclusions

Thus, the study identified four criteria for determining
the boundaries of the implementation of sports law:
substantial content, external borders with other branches of
law, internal delimitation and international character. Asa
relatively new sphere, sportslaw hasanumber of challenges
in the process of formation, which determines the further
dynamic devel opment of existing ones, aswell asthecreation
of new legal structures and mechanisms to regulate sports
relations. Existing national legidation isoutdated in certain
provisions, not meetsthe needs of the modern devel opment
of national physical culture and sports. Improving the
legidativeframework of sportslaw, bringing itsstandardsto
modern standards of regulation of professional sports and
propaganda physical education is one of the priority areas
of state policies.
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The development of professional sports requires the
adoption at the national level of a separate legidative act
that clearly definesthebasic principlesand norms of alegal
regulation of sports relations, given the complex nature of
sports rights, a tendency to go beyond national legal
boundaries. Study shows the appropriateness of sports law
as a separate branch of Ukrainian law, which enhances the
relevance and need for further research to explain the
boundaries of the implementation of sportslaw.
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